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Notice of Copyright Usage

Some materials used in this multimedia presentation are
the creative works of others which are being used because
thay are in the public domain; because of fair use, or
through license or permission. This presentation was
prepared pursuant to the CONFU guidelines, and further
use or distribution of this presentation is not permitted

Evidence Based Domestic Violence

Prosecution
+ Requires the best of the best
- These are the hardest cases

« If you take these cases and develop a passion for them
/ seek mastery of the rules of evidence and other DV
dynamics you will become a hero




re you?
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You should be proud to be a DV
prosecutor

Nobody thanks you for the job you do.




DV cases are not for the faint of heart.

+ You have to be willing to win some and lose some.
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You will defend women and
children




And you may save lives

g r
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What is Evidence Based Prosecution?

- Evid: basad pr * larmed "vi pi ion”}
refars to a collection of ischnigues utiized by prosecutors in domesiic
violenca cases lo convict abusers without Ihe coopertion of the wohm.

It is praciced bes! by tratned prosscutors whoem rely on utlizing a
vatiety of #vidence (o prove tha guill of an abuser with limeed or adverse
partcipahon by 1he abuser's vichm, or aven no participation at all.
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Why do we need Evidence Based
Prosecution?

~80% of domestic violence victims DO NOT cooperate
with the prosecution (likely higher).
* Brdging the Gap betwsen the Rules of Evidence and Justics for Victims et
Damastic Violence, B Yele JU & Fenuniam 350, 387 (1908)
= Brady Handarson & Tybon Standk, E4q  Oomeshie Vidlence from the Cnme
Scena 10 the Cowtroom, Oklshoma Cosldon Aganst Domestc Viclencs 4
Saxual Assaun, 2008
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Why do a majority of victims not

cooperate with prosecution?

Why do a majority of victims not
cooperate with prosecution?

-If | knew the answer to this on every case | would
be on a beach in Hawaii.
+In many respects, we should as why the abuser
won't siop abusing. ...
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You have to be ready to proceed without
your victim testifying
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7 Proven Evidence Based Prosecution

Techniques
911 calls.

Impeaching Your Witness / Prior Inconsistant
Statements.

Statements to for purposes of medical diagnosis or
treatment.

4 Use Direct and Circumstantial Evidence to Convict.
5. Statements to Family and Friends about domestic
abuse.
Witness Tampering and Doctrine of Forferture by
Wrongdoing
Do Everything you can to get your victim to court.
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Evidence Based Prosecution:
Technique #1— 911 CALLS

Technique #1- 911 CALLS

+ Order the 911 call.

« Listen o call(s}
= =who called 8117
=« was it 8 cry for hetp or reporting after Ihe fact?

[EMERGENCY-CAL|
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Technique #1- 911 CALLS

- Admit the 811
+ AR5, § 13-2889.01 {lays out how to sdmit B11 tape withoul A custodian
of records)
* “The records and recordings of 911 amemency service telephone calls
are admissible in evidence in any acson without lestimeny from a
cusiodian of records if tha records and recordings are sccompanied by
tha following signed form.”
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Technique #1— 911 CALLS

- Admit the 311
A RS, § 13-3889 01 {lays out how 10 admil #11 tape without & custodian
of records) and then — TWO STEP SHUFFLE -
1 - Usualy either Exciled Utiarance or Present Sense Impression
+ 2 = Testimonial or non-lastimonial?

[EMERGENCY- CALL 9-1-1]

Rule 803(1) of the Arizona Rufes of Evidence
Present Sense Impression

Often comes up when 811 caller is describing what he or
she is seeing happen.
We perceive events with our ears as much as with our
eyes,




Rule 803(1) of the Arizona Rules of Evidence.
Present Sense Impression

Availability of the declarant (victim) is immaterial. |

| Present Sense Impression
I 3

In Stale v. Damper, 223 Ariz. 572{Div. 1 2010), the
court noted that present sense impression
exception to the hearsay rule has three
requirements:

(11 Statement describes or explains an event or
condition; and

|21 That was perceived by the declarant; and

(3} the staterment was made while declarant was

Iperceiving the event or condition or immediately

after.

Rule BO3(1) of the Arizona Rules of Evidence.
Present Sense Impression

+ The theory behind this exception “is that s_ﬁt;;t-ahiial |
contemporaneity of event and statement negative the
likelihood of deliberate or conscious misrepresentation.”

* We assume, as a genaral matter, that when the declarant
has had littke time to refiect on the avent she has |
perceived, her statement will be sponianeous and i
therefora reliable.

i

State v Tucker 205 Ariz. 157, 165-168, 68 P.3d 110, 118 -
119 {Anz.,2003]
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[Rufe 803(1) of the Arizona Rules of Evidence:

|Present Sense Impression
|
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- 803(1) requires some degree of contemporaneity between
the avent and the statement.

+ How much contemporaneity has never been specified
because avery case is decided on its individual facis. See
Livermare et al., supra, at 346 (citing cases).

- The admissibility of such statements must be judged on
the totality of the circumstances. Stale v. Bames, 124 Ariz.
586, 568-80, 606 P.2d 802, 805-05 {1980}

'Rule BO3(2) of the Anzona Rules of Evidence:
: Excited Utterance

Availability of the dectarant (victim} is immaterial.

[Rule B3(2) of the Arzona Ruies of Evidence:
Excited Utterance

A Statement relating to a startling avent or condition made
while the declarant was under the stress of excitement
caused by the event or condition.




Excited Utterance

Rule 803(Z) of the Arizona Rules of Evidence: 1
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Tha Arizona Supreme Court has stated thal for this |
exception {o apply, three things must be proven:
(1) a startling event.
{2) the words must be spoken soon afterwarnds,
{3) the words must relate to the startling event

Stale v. Hausner, 230 Ariz. at 63, 280 P.3d 604, B02 {2012)

Rule B03(2] of the Anzona Rules of Evidence;
Excited Utterance

- How soon is “Soon after the event™? ]

» Regarding the second pari. the requirement that the |
words be spoken “soon” after the event, “no precise time
limits after the avent can be established within which a
siatement will qualify as an excited utterance.” Joseph M. |
Livermore, Robert Bartels & Anna Holt Hammeroff, 1
Arizana Praclice: Lew of Evidence § 803 2, at 348 (2000)
“Lapse of time is only one facior to be considered * Stale |
124 Ariz. 585 585 606 . |

Rule B33{2) of the Arzona Rules of Evidence:
Excited Utterance

- The I-eh-dt'h of time between the event and the statements,
however, is only ong factor {o be considered. Stata v.
Barnas, 124 Ariz, 586, 589-90, 605 P 2d 802, B05-06
{(1980)

- The time element cannot be applied in 2 mechanical
fashion in order to determine admissibiiity. See Stale v.
Rivera, 139 Ariz. 409, 411, 678 P.2d 1373, 1375 (1984)

10



Rule BA3(2] of the Anzona Rules of Eviderce
Excited Utterance

- A time lapse is not in itself a bar to admission of the |
statement, |

- Perhaps an accurate rule of thumb might be that where ]
the time interval between the event and the statementis |
long enough to permit reflective thought, the statement
will be excluded in the absence of some proof that the
declarant did not in fact engage in a reflective thought
process. Testimeny that the declarant still appeared
“‘nervous” or “distraught” and that there was a reasonable
basis for continuing emational upset will often suffice.

Rule 803(2) of the Arzona Rules of Evidence:
Excited Utterance

'-_"I"'é-s't'irﬁany that the declarant still appeared “nervous” or
“distraught™ and that there was a reasonable basis for
continuing smotional upset will often suffice.

- Daclarant's physical and emotional condition is “the
important thing™). State v Yslas, 139 Ariz. 60, 65, 676 P.2d
1118, 1123 (1984) {

Presence Sense Impression vs. Excited
Utterance

= Trial tip: Argue both — lay the foundation for both.

- So what is the diflerence between Present Sense
Impressions and Excited Utterances?

17712015
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Presence Sense Impression vs. Excited

Utterance
Progant Sanka imp 1 - Ercited Ubsrancas
An event A startiing svent
Ststement must be made Statement must be made
during or immediately undar siress of
afier ha event excitsmen causad by

event

Statement must dascnbe Sistement must relate 1o
or sxplain an avent a slarthing evenl

| T = A = = |
The Two Step Shuffle

« When and if there is an admissible statement then the
case may still go forward without the victim with the use
of a (1) heersay and (2) Confrontational Clause
exception.

HEARSAY!

Confrontation Clause

The Sixth Amendment's Confrontation Clause provides
that, *in all criminal prosecutions, the accused shall enjoy
the right ... to be confronted with the witnesses against
him *

12
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Confrontation Clause

History -- 6 Amendment right to confrontation was first
found to apply to the States via the 14® Amendment in
1965 (Pointer v. Texas)

1/7/2015

Fig — . - =

Confrontation Clause

Right to confront one's accuser is a concept that
dates back to Roman times.

Confrontation Clause bars “testimonial’
statements of a witness who does not appear for
frial, unless that witness was unavailable to
testify and the defendant had a prior opportunity
for cross examination.

Crawford v. Washington
541 US 36 (2004)

- Facts:

1. Wife made recorded statements that incriminate
husband.
Wife doesn't testify at husband's trial, claiming
marital privilege (unavailable}
State introduced wife's statements under hearsay
exception of Statement Against Penal Interast

4. Defendant never able to cross examine wifs,

13



= Holding

1. Where non-testimonial hearsay is at issue it is wholly
consistent with the framer’s design to afford the States
flexibility in their development of hearsay laws.,

2. Where testimonial evidence is at issue, however the
&M Amendment demands what the common law
required: (1) unaveilability; and {(2) a prior opportunity
for cross examination.

1/7/2015
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Crawford v. Washington &
541 US 36 (2004)

- However:
- “Testimonial not clearly defined,

- At a minimum testimenial evidence includes
statements made:

+ At prefiminary hearing.
« Before grand jury,
+During a former tnal

Crawford v. Washington
541 US 36 (2004)

- However:
- "Testimonial’ not clearly defined.

- At a minimum teslimonial evidence includas
statements made:

+Police Interregations
- Affidavits
+Prior testimony with no cross examination

14



Crawford v. Washington
541 US 36 (2004)

+ Non-testmonial:
+ An off-hand overheard remark.
+ A casual remark to an acquainiance.
- Business records.

1/7/2015

541 US 36 (2004)

- Non-testimonial:
- Statements in furtherance of a conspiracy.
+ Dying declarations {not clearly decided
- RULE OF FORFEITURE OF WRONGDOING

- ' A i ‘*
Hammoen v, indiana
547 US 813 (2006)

Two companion DV cases go to the Supreme
Count after Crawford where the meaning of
‘testimonial’ in two different DV cases would be
dispositive.

15



547 US 813 (2006)

- Davis: Victim Michelle McCottry phoned 911 and made
a number of statements to emergency operator while in
the midst of a DV disturbance.

+ Victim's statemants implicated the defendant.

- At trial, the victim did not appear and the 811 call was
admitted info evidence.

Y = ‘....'.'i_..‘ - ..1. = _‘ -
Hammon v. indiana
547 US 813 (2006)

- Hammon: Palice respond to domestic disturbance
When they arrive, victim is outside by hersell. There
was physical evidence of a domestic fight. The victim
and suspect were interviewed separaltely, and the victim
told her side of the story and filled out a battery affidavit.

+ At trial the victim did not appear and the affidavit was
used to convict the defendant.

1/7/2015

547 US 813 (2006)
- Holding

Statements are non-testimonial and are thus
admissible when made in the course of a police
interrogation under circumstances objectively
indicating that the primary purposae of the
investigation is to enable police assistance to
meet an ongoing emergency.

16



547 US 813 (2006)
- Holding:

Statements are non-testimonial and are thus
admissible when made in the course of a police
interrogation under circumstances objectively
indicating that the primary purpose of the
investigation is to enable police assistance to
meaet an ongoing emergency.

HamnHon v. indiana
547 US 813 (2006)

+Holding:

Staternents are festimonial and inadmissible
when the “circumstances objectively indicate that
there is no such ongoing emergency, and that the
primary purpose of the interrogation is to
establish or prove past avents potentially
relevant {o later criminal prosecution.

17712015

Hammon v. indiana
547 US 813 (2006)

-Were the statements in Davis testimonial or
non-testimonial?
— NON-TESTIMONIAL {admissible)

- Were the statements in Hammon testimonial or
non-testimonial?

— TESTIMONIAL {inadmissible)

17



Michigan v. Bryant
FACTS:

- Bryant and Covington argued.

- Bryant shot Covingion through a daer

« Covington drove himself to gas station.

1/7/2015

P

Michigan v. Bryant

FACTS:
- Police were called

- Police questioned Covington at the gas station as to what
happened.

« Covington made statements and died from the gunshot

T L T —

T

Michigan v. Bryant

Important to Note:

« Actual trial was before Crawford decision.

- When prosecutor attempted to enter Bryant's statements
at trial. the defense objected

« State said that Bryant's slatements were admissible as a
Dying Declaration and Excited Utterances.

R ST T R e r— ——— — - ——— =

18



Michigan v. Bryant

Important to Note:

- However, the prosecutor only laid the foundation for the
Excited Utterances.

- Supreme Court unable to consider this as a dying
declaration case

1/7/2015

Michigan v. Bryant 1

Procedural History:

Since statemants wera made afler the fact to the police. the
Michigan Supreme Court, following Davis / Hammon held
that Covington's statements were TESTIMONIAL....._....

it — T L e ™

Michigan v. Bryant T

Procedurai History:

- Tha US Supreme Court held that Covinglon's statements
wera NOT TESTIMONIAL and reversed and remanded
case

19



Whether a Statement to the Police is testimonial or not
depends on:
{11 The Primary Purpose of the interrogator; and
)1 Circumstances cbjectively indicate an ongoing
emergency, and
Farmality of the statements to the police; and
41 Any and all other circumstances.

1/7/2015

e

Michigan v. Bryant

Remember in Davis / Hammon - statements to the police,
after the emergency was over were testimonial.

P T e T e B e

S

Michigan v. Bryant

The court reasoned that since a gun was used, the shooter
was presumably foose, this was an ongeing
emergency

20



Michigan v. Bry
{ 2 game changer?)

(Majority)

Police are likely to have mixed matives {Primary Purpose)
- those to collect evidence for trial, and those to
protect public with unknown shooter loose.

Protect themselves
Protect the public
Preserve Evidance

1/7/2015

Michigan v. Bryant

Victims may have mixed motives.
i1+ Excited Utterance best.
“statements made as exciled utlerances presumable

lack the TESTIMONIAL PURPOSE that would subject
them to the requirement of confrontation.”

=

Michigan v. Bryant

Ongoing Emergency factors:
Scope of potential victims (not good for DV cases).
Type of weapon used
Extent of [njuries

21



Ongoing Emergency factors:
{4) Location.

{5) Magnitude of response

(6) Ongoing stream of information.
{7) Passage of time.

17712015

What We Know

- Testimonial statements that haven't been subject to
cross examination are not coming in, Period.

- Non-Testimonial statements not subject to cross
examination are admissible subject to hearsay nules

What We Know
{Primary Purpose)

+ To determine whether testimonial or non-testimonial,
use the Primary Purpose test as modified by Bryant.
- Do an objective analysis of:
* The of tha
= Ond iy ESITOQEDCN O T -OF e el RSN OF Y OF Pl M pilem bton T
Dhring sn ongoeng emergency or efterwarde?
+ The stutsmacts AND actions of the parties
Nat subgective or actusl purposs of The Fdvicusia.

¢ Thee purpomy theet ressonable pACDANTS 'Wakd it ek SIS Inm the
el stERTErTy 30d SCI0NE M1 I CHTUTHAAGES It whath T Inesariery

L




What We Know

- To determing whether testimonial or non-testimonial,
use the Primary Purpose test as modified by Bryant.

- Marshal all facts that show lack for formality,
emargency, cry for help, or statements made to non-law
enforcement t¢ demonstrate non-testimonial.

Hearsay — what is it and how to use it.

- 801(d) Admissions by party opponent:
= Amything statement thal ls ralavan! and makas your delandant look
puitty,
+ It defendani lries lo admit his own statements under this thecry — he
can't as defendant [s not m party cpponent,
+ Admissible BOTH as IMPEACHMENT and BUBSTANTIVE evidence
against the dafendani

Evidence Based Prosecution:
Technique #2— Impeaching Your Witness /
Prior Inconsistent Statements

T

1/7/2015
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Technique #2- Prior Inconsistent
Statements

+ 801{d} Prior Inconsistent statements
+ Practical tip: know al} of your witnesses’ statements and who they
were made to.
- Confront with prior statemant and be ready to impeach through
another witness or piece of avidence

R =

Statements

- Rule 801(d) (1)(A)
= Inconsistent statements are NOT hearsay by definiton
- Declarant must:

- 1=testify and ba subj o cmes ination
2= the prior must be i 1 with the s

lestimony.

1/7/12015

When Your Victim Testifies

JURY SELECTION
* Prepare them for recantation/minimization

* Raise issue: if victim doesn’t care, why
should I?

24



When Your Victim Testifies

JURY SELECTION

* Raise issue: Why is this case going forward
even if victim doesn't want it to?

* Raise issue: What if victim doesn’t appear?

* Who believes stranger crimes are more
serious than crimes in the family?

OPENING STATEMENT

+ Don't Promise Anything

« Concede you don't know what the victim will
say

* Tell the story but don't say “the victim will
tell you”

* Remember: You have no idea what the
victim will do

* Highlight injuries, 911 call, demeanor

When Your Victim Recants

= Show jury recantation is false and that the
ORGINIAL STATEMENT to the police is true.

— Do this through corroborating evidence that
substantiates the victim’s ORGINIAL STATEMENT

1/7/2015
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When Your Victim Recants

* Shaw jury recantation is false and that the

ORGINIAL STATEMENT to the paolice is true,

- Show jury what has happened since the DV
offense to make the victim change story.

— Consider using an expert witness for this.

1/7/2015

When Your Victim Recants

IMPEACHMENT AVENUES TO EXPLORE:

* Has Victim had contact with Defendant?
* Have they reconciled?

» Do they have children?

When Your Victim Recants

IMPEACHMENT AVENUES TO EXPLORE:
* Does Defendant help with bills?

= Does the Victim still love Defendant?
* Statements made to officer?

* Statements made on 9117

* Photographs

26



Recanting or minimizing victim:
Recanting = differant story

Minimizing = modifiad story

** Must disclose new information to defense ***

1/7/2015

Prepare fo impeach victim with prior
statement:

*May do directly with victim

*Always have backup plan;
subpoaena officer who took original statement

DIRECT EXAMINATION

Start slow to see what Victim is going to do

No matter what Victim does, remember that
person is your witness — don’t be hostile

2F



DIRECT EXAMINATION

* Have a plan and be methodical and organized:
= Victim testifies truthfuliy
— Victim plays | don’t remember game
— Victim offers a different account
— Remember your hearsay exceptions: Prior
inconsistent statemment, recorded recollection
~ Feigning memory loss

1/7/2015
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Evidence Based Prosecution:
Technique #3— Statements to for purposes
of medical diagnosis or treatment

Technique #3— Statements to for purposes
of medical diagnosis or treatment
- Rule BO3{4):

“stataments made for purpasas of medical diagnosis or treatment
and describing medical history, or past or present symploms, pain, or
sensations, or the incaption o generat ¢character of the cause or

extemal source thareof insafar 43 reasonably pertinent lo diagnosis
or treatment.”

28



Technique #3~ Statements to for purposes
of medical diagnosis or treatment

* The rationale underlying the Rule B03{4) exception for
statements made for purposes of treatment or diagnosis
is that doctors will seek and patients will give reliable
information to further necessary medical treatment.

State v. Robinson 153 Ariz. 191, 189, 735 P.2d 801,
809 (Anz., 1987}

Technique #3- Statements to for purposes
of medical diagnosis or treatment

= Under the broad language of the rule, the statement
“need not have been made to a physician, Statements to
hospital attendants, ambulance drivers, or even
members of the family might be included.”

+ Moxtis I Udall et al., Law of Evidence § 128, at 279 {3d ed. 1991)
{quoting Fedaral Advisory Committee's Note, Fyle B3, Exception
{4)

Technique #3- Statements to for purposes
of medical diagnosis or treatment

Siatements made to admitted under Ruls BOM4).

Counselor- State v. Rushton 172 Ariz 454 {Div. 1 1932)
Paychologist — State v. Robinsan 153 Ariz 191 (1887)
Social Worker (psychiatric) — Matter of Juv. Dap.. 162 Asiz B01
(Div. 2 1990}
SANE Nurse — Stale v. Lopez 217 Ariz 433 {Div. 2 2008)

+ Arzore Rulss of Evdencs 8034)

SANE Nurse - State v. Hill 236 Ariz 162 (Div. 1 2014}
*  Confrontaton Clsuss

1/7/2015
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Technique #3— Statements to for purposes
of medical diagnosis or treatment

« Two-part test to aid in deciding whether the proffered
statements are reasonably pertinent to diagnosis or
treatment:

« {1) was the declarant's apparent “molive . . consistent with
recaiving medical care;” and

+ {2) was it “reasonable for the physician to rely on the informalion in
diagnosis or trealment.”

State v. Robinson 153 Ariz 191, 199, 735 P2¢ 801,
BOZ (Ariz ,1987)

Technique #3— Statements to for purposes
of medical diagnosis or treatment

+ General Rule is that ID not admissible under 803(4)

+ We recognize that the identity of the victim's assailant and
other statements attributing fault ordinarily are
inadmissible under Rule B03(4) because identity and fault
usually are not relevant to diagnosis or treatment,

Technique #3- Statements to for purposes
of medical diagnosis or treatment

« General Rule is that iD not admissible under BO3(4):

+ This general rule, however, is inapplicable in many chiid
saxual abuse cases because the abuser's identity is
critical to effective diagnosis and treatment.

+ “The exact nalure and extent of the psychological
problems which ensue from child [sexual) abuse often
depend on the identity of the abuser™

State v. Robinson 153 Ariz, 191, 200, 735 P 2d 801,
810 (Ariz.,1987)

1/7/2015
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Technique #3—- Statements to for purposes
of medical diagnosis or treatment

- General Rule is that I0 not admissible under BO3(4}

+ Furthermore, effective treatment may require that the
victim avoid contact with the abuser, not just to prevent
further abuse, but also to facilitate recovery from past
abuse. State v. Robinson 153 Ariz, 191, 200, 735 P2d
801, 810 (Ariz.,1987)

- Safety Plans! Argue this!

Em—— e 1
Technique #3— Statements to for purposes
of medical diagnosis or treatment

- What about Crawford, are 803(4) stalements testimonial
or non-testimonial?

+ “The question of whether a statement is testimonial ‘is a
factually driven inquiry and must be determined on a
case-by-case basis.'* Slale v Alvarez, 213 Ariz. 467, 471,
11 14, 143 P 3d 668, 672 (App.2006)

Technique #3— Statements to for purposes
of medical diagnosis or treatment

+ What about Crawford. are B03{4) statements testimonial
or nen-testimonial?

- What was the prmary purposs of the statement?

- The victim's statement was made {o a medica!
professional.

« Victim seeking to receive medical aid in the form of
diagnosis or {reatment.

31



Evidence Based Prosecution:
Technigue #4— Use Direct and
Circumstantial Evidence to Convict

[Rm) --1:,-‘.‘.:!!4

S

"Ad (T TURNED OUT CIRCUNSTANTIAL
EVIPENCE mumﬂ#&wz
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Techmque #4— Use Dnrect and
Circumstantial Evidence to Convict

RAJ! ETANDARD CRIMINAL 24 ~DIRECT AND CIRCUMSTANTIAL
EVIDENCE

"Evidence may be direct or circumstantial, Direct evidence
is the testimony of a witness who saw, heard, or otherwise
sensed an event.”

“Circumslantial evidence is the proof of a fact or facts from
which you may find another fact. The law makes no
distinction between direct and circumstantial evidence.”

Technlque #4— Use Dlrect and

Circumstantial Evidence to Convict
Direct Evidence

- Jailhouse snitch who testifies that defendant told him he
committed the crime.

+ Eyewitness testimony

- Confession

- Ear-witness

« Jail call where defendant admits to cnime.

32



Technique #4— Use Direct and

Circumstantia! Evidence to Convict
- Circumstantial evidence alone is sufficient to convict.

:*z_"":.h#._s_,gu

L

W |T TURNET OUT
lmmn&.wﬂl’ﬂl"

- Direct evidence, though, is not necessary to support a
criminal conviction; circumstantial avidence alone is
sufficient. — State v. Bible, 175 Ariz. 549 {1983)

1/7/2015

Technique #4— Use Direct and
Circumstantial Evidence to Convict
+ Circumstantial Evidence often shows inten{

- If you think about we use circumstantial evidence all the
time to show intent — often in contradiction to what
defendant says........ State v. Dusch, 17 Ariz. App. 286
(1972)

Technique #4— Use Direct and
Circumstantial Evidence to Convict
- Circumstantial Evidence often shows state of mind.

- Adefendant’s state of mind can be shown by
circumstantial evidence. State v. Bearup, 221 Ariz 123
(2009)

33
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Technique #4— Use Direct and
Circumstantial Evidence to Convict

- In prosecution for first-degree murder, the state may use
all the circumstantial evidence at its disposal in a case to
prove premeditation, and that such evidence might
include, among other things, the acquisition of a weapon
by the defendant before the kiling. State v Lehr, 227 Ariz
140 (2011)

17772015

T AL R

Technique #4— Use Direct and
Circumstantial Evidence to Convict

* We have long held that whera the existenca of
premeditation is in issue, evidence of previous quarrels
or difficulties between the accused and the victim is
admissible. Sparks v. State, 19 Ariz. 455, 171 P 1182
(1918). Leonard v. State, 17 Anz. 293, 151 P 947 (1915)

- If not premeditation — think 404(b)......

| T B i e

Technique #4— Use Direct and
Circumstantial Evidence to Convict

Rule 404(b) - In Leonard we upheld the admission of
evidence of trouble between the defendant and the victim
four years before the homicide there at issue

34
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Technique #4— Use Direct and
Circumstantial Evidence to Convict

Evidence of prior trouble between the victim and the
accused derives its relevance from the fact that the
existence of prior 1Il will toward the victim not only
renders the commission of the crime more probable
but tends to show the malice, motive or premeditation of
the accused. Leonard v. Slale, supra; State v. Denny, 27
Ariz.App. 354, 555 P2d 111 {1976} State v Jeffers 135
Ariz. 404, 418419, 661 P.2d 1105, 1119 - 1120 {(Ariz.,1983)
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Technique #4— Use Direct and
Circumstantial Evidence to Convict

Earller abuse, or threats of abuse, intended to dissuade
the victim from resorting to outside help would be highly
relavant to this inquiry.

Giles v. California

e ——

T ey

echnique #4- Use Direct and
Circumstantial Evidence to Convict

- Search warrants, letters to show defendant lives in home,
deeds. rental agreements, anline service agreements,
credit card statements, etc. State v. Villalobos Alvarez,
155 Ariz 244 (1987)
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'}é_chnique #4— Use Direct and
Circumstantial Evidence to Convict

DO NOT forget to examine the Defendant’s statements!!
How do his words squara with the physical evidenca?
Are they consistent with witness or victim statements?
He will likely make several statemants oo

Hechnique #4— Use Direct and
ICircumstantiaI Evidence to Convict

Review what evidence the police gathered:
Photos
Stalements {train poiice to records thesa)
Witnesses (prasani or neighbors}
911 call
Court orders

e i o Ve e T T B |
Technique #4— Use Direct and
Circumstantial Evidence to Convict

+ Bottom lina: Circumstantial Evidence can prove anything
direct evidenca can prove.
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Evidence Based Prosecution:
Technique #5— Statements to Family and
Friends about domestic abuse

1/7/2015

and Friends gt;_o_ut domestic abuse

[Technqué #5— Statements to Family

What other evidence wil likely be out there?

+ Victims usually talk to either friends or family about
what happened.

- Statements to friends or family about prior acts of
viclence

and Friends about domestic gbt_:se

Technique #5— Statements to IEamlly_

Remember the victim makes numerous statements about
the same event:
On the 611 call
To the first mesponder
To har neighbor
To her mother
To the Detective
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Technique #5— Statements to Family and |
Friends about domestic abuse.

Know the differences and similarities of each sta!le;rient.

Technique #o— Sfatemenis fo Family and
Friends about domestic abuse

Know the victim's demeanor during each of her stalaments.
Afraid / Frightened

Nervous |
Difficulty Speaking
Shaking / Crying
Shonnesa of Breath
Excited

iTec:hnique #5— Statements to Family
\and Friends about domestic abuse

Know the length of time between the event and the timing
of the victim's statements.

1/7/2015
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Evidence Based Prosecution:
Technique #6— Be Prepared for Witness
Tampering and Doctrine of Forfeiture by

Wrongdoing

Witness Tampering and Doctrine of
Forfeiture by Wrongdoing

POWER AND CONTROL does not end
with the defendant being arrested. In fact,
it tends to continue and increase after
arrest and until the termination of the case.

1/7/2015

WITNESS TAMPERING AND DOCTRINE OF
FORFETURE BY WRONGDOING
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omestic violence isn't a once only crime.
QOprah: “He will hit you again.”

Domestic violence is not a one-time event

Muliple Prorincdents of DV

Reportod DV Event Wictim wiling and abie to bestily

T A ——

Mm, Jall cats, financial uncertainty,
promised, ety Ismily concerns | commants

Victim na konger wilking and abie to testty

Avoide sarvica, recants prior
statemant Minimizss DV Event

Witness Tampering and Doctrine of
Forfeiture by Wrongdoing

-What are the factual reasons that a victim
or witness refuse to appear at trial?

-In DV cases you must think past
traditional mobster or gangster witness
threats intimidation.
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Witness Tampering and Doctrine of
Forfeiture by Wrongdoing
-Common Misconception:

+ Madia has done & great job Mustrating victim intimidation by
mabsters and gangsiers.

- There is a lack of undarstanding regarding victim intimidation in DV
cases.

+ Crimenal Justice system uses great resourcas to prolact witnasses
in gang / organized crime cases.

1/7/2015
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Witness Tampering and Doctrine of
Forfeiture by Wrongdoing
- Factors Related fo Increased Risk of Intimidation
+ The viclent nature of the initial crime.
- Pravious personat connection to the defendant.
- Geographical proximity to the defendant.

- Cultural vulnerability — membership in easily
victimized groups, such as the elderly. children, or

recent of illegal immigrants
Natwral ¥mitide of Jusice, Vicm 4 Winess Infxmedeton, 1508

Witness Tampering and Doctrine of
Forfeiture by Wrongdoing

« Witness tampering is most common DV & Child Abuse
crime = yet it is hardly ever recognized, raised, or
charged.

* We can do a better job at recognizing witness
intimidation in DV cases.

+ Right now we usually only know about intimidation
when the intimidation isn't successfull
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Witness Tampering and Doctrine of
Forfeiture by Wrongdoing

* The person (victim} most likely to be in possession of
avidence of witness tampering / inimidation may not
know it!

- Because of this, many wvictims never report the illegal
achivity.

= e

Witness Tampering and Doctrine of
Forfeiture by Wrongdoing

Most explicit acts of intimidation take place where police
exert little control: at the witness's home, school, or work
or while the witness is running errands or socializing.

Fyfe & McKay 2000

bl

iness lfampenng and
Forfeiture by Wrongdoing

- Recognize these common methods and modes of
witness intimidation in DV cases:
Custody of children
Child Support
Threat of pretracted litigation |

17712015
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Forfeiture by Wrongdoing

+ Recognize these commaon methods end modes of
witness intimidation in DV cases:

- Stalking
- Homicide

177/2015

Forfeiture by Wrongdoing

- Witness tampering is most common DV & Child Abuse
crnime — yet it is hardly ever recognized, raised, or
charged.

+ Commoen methods and
DV cases:

- Threals — prior and subsagquo

+ Assaulls - priof and subsaqup

+ Threats and assaulls to 37 pa

+ Criminal Damage

Fume, N T

Witness Tampenng and Doctine o
Forfeiture by Wrongdaoing

+ Witness tampering is most common DV & Child Abuse
crime — yet it is hardly ever recognized, raised, or
charged.

- Common methods and medes of witness intimidation in
DV casss:

« Jail calls

)
EEE:
d8E
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Jail Tapes

e e et

L ES EapreH]

JAILHOUSE PHONE CALLS REVEAL
WHY DOMESTIC VIDLENCE VICTIMS
RECANT

“The existing batiaf is thal viclima recant
because the perpeirator threatans her with
meore viotenca. But our results suggest
something very different,” said fmy
Bopomi. lead author of the study and
associste professor of byman devplopmand
arsi tamity anon 0 O Sty
Mreraraty

hitp-liresearch osu.edu/srchivelvi htm

TR i i b

JFESEARGH

JAILHOUSE PHONE CALLS REVEAL
WHY DOMESTIC VIOLENCE VICTIMS
RECANT

Parp A nol thr g the
vittim, but & using more sophisticated
" y To minimi

their actions and ain the sympathy of the
vietim, That should change how we work
with victims,”

hitpr o3y edu/archive/vh Mm
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+ Witness tampering is most common DV & Child Abuse
crime — yet it is hardly ever recognized, raised, or
charged.

+ Common methods and modes of|
DV cases:

+ Plaa for forgivenass

+ "Keeping the family fogether”

+ If you tell, it will ruin my career

+ Social media and text messages

- Witness tampering is most common DV & Child Abuse
crime = yet it is hardly ever recognized, raised, or
charged.

+ Common methods and medes of witness intimidation in
DV cases: r - —
- Court manipulation e e
« 3" party interferance
* Loss of home

+ Witnass tampering is most common DV & Child Abuse
crime - yet it is hardly ever recognized, raised, or
charged.

- Common methods and modes of witness intimidation in

DV cases:

+ Loss of income Marriage License
Loss of what's tamiliar o
- Divorce -:-__:;---— ":::_‘_
T g
[ i
A B imge

1/7/2015
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HISTORY OF THE FORFEITURE BY
WRONGDOING DOCTRINE

Lord Morley's Case
1666

1/7/2015

“The eccused has a right to trial at which he should be
confronted with the witnesses against him; but if
witness is absent by his own wrongful procurement, he
cannot complain if competent evidence is admitied o
supply the place of that he has kept away ©

Lord Morley's Case, 6 St Trs 770

{1666) England.

REYNOLDS V. UNITED STATES
98 US 145 (1878)

1% US Supreme Court case on forfeiture by wrongdoing
After hearing testimony that the suggested that the
defendant had kept his wife away from home so she
could not be subpoenaed to testify, the tral court
permitied the government o intreduce the testimony of
the defendant’s wife from a previous trial,

No one should be permitied to take advantage of his
wrong, an dis “the outgrowth of a maxim based on the
principles of common honesty.”

e,
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REYNOLDS V. UNITED STATES
98 US 145 (1878)

“The Constitution gives the accused the right to a trial at
which he should be confronted with the witnesses
against him; but if a witness is absent by his cwn
wrongful procurement, ha cannot complain if competent
evidence is admitied to supply the place of that which he
has kept away.”

1/7/2015
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REYNOLDS V. UNITED STATES
98 US 145 (1878)

“The Constitution does not guarantee an accused person
against the legitimate consequences of his own wrongful
acts. It grants him the privilege of being confronted with
the witnesses against him: but if he voluntarily keeps the
witnesses away he cannot insist on his privilege. If,
therefore, when absent by his procurement, their
evidence is supplied in some lawful way, he is in no
condition to asser his constitutional rights have been
viclated.”

L T ]

CRAWFORD V. WASHINGTON
541 US 36, 62 (2004)

+ Suprema Court acknowledged the existence of the rule
of forfeiture of wrongdoing.

+ Supreme Court said that FBW extinguishes
confrontation claims on essentially equitable grounds
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- Many dliﬂlt"’g%o?pl%étgigr?eaqﬁésgmgkoun in

this case lo give greater flexibility in the use of
testimonial evidence for DV cases.

- Supreme Court acknowledged: This particuiar type of
crime is notoriously susceptible to intimidation or
coercion of the victim to ensure that she does not testify
at all

- When this occurs, the Confrontation Clause gives the
criminal a windfall.

1/7/2015

547 us 813, 832-834 (2006)

+ “But when defendants seek 10 underming tha judicial
process by procuring or coercing silence from
witnesses and victims, tha Sixth Amendment does not
require courts to acquiesce.”

547 us 813, 832-834 (2006)

+ "While defendants have no duty to assist the State with
proving their guilt, they do have the duty 1o refrain from
acling in ways that destroy the integnty of the criminal —
trial system.”




hammon v. indiana
547 us 813, 832-834 (2006)

+ "We reiterate what we said in Crawford: that the "rnule of
forfeitura by wrangdoing . ....extinguishes confrontation
claims on essentially equitable grounds.”

1/7/2015

547 us 813, 832-834 (2006}

« “That is, one who oblains the absence of a witness by
wrongdoing forfeits the constitutional right to
confrontation.”

547 us 813, 832-834 (2006)

- “Federal courts using the Federal Rule of Evidence
804(b)}(8), which codifies the forfeiture doctring, have
generally held the Government to the preponderance of
the evidence standard.”

- AZ Rules follow the Federal Rules of Evidence unless
there is a deliberate departure from them.
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hammon v. indiana
547 us 813, 832-834 (2006)

« °... if @ hearing on forfeilure is required .... hearsay
evidence, including the unavailable witness's out of
court statements, may be considered”

HEARSAY!

{acmissible)

547 us 813, 832-834 (20086)

- “Crawford, .... did not deslroy the abllity of the courts to
protect the integrity of their proceedings.”

HEARSAY!

{agmisaible)

R i o N = e R P T

Giles v. Califomia
128 S. Ct. 2678 (2008)

Earlier abuse, or threats of abuse intended to dissuade
the viclim from resorting to outside help would be
HIGHLY RELEVANT to this inquiry (forfeifure by
wrongdoing} , as would evidence of ongoing criminal
proceedings at which the victim would be important to
testify.

1/7/2015
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Giles v. California
128 S. Ct. 2678 (2008)

Where such an abusive relationship culminates in
murder, the evidence may suppert a finding that the
crime exprassed the intent to isolate the victim and stop
her from reporting abuse to the authorities or cooperating
with a criminal prosecution rendering her prior
statements admissible under the forfeiture doctrine

1712015

Giles v. California
128 S. Ct. 2678 {(2008)

No case or treatise that we have found however,
suggested that a defendant who committed wrongdoing
forfeited his confrontation rights but not his hearsay
rights,

This means that when judge makes finding that
defendant forfeited his right to confrontation, that finding
also includes lo object to admissibilty on hearsay
grounds as well

Giles v. Califonia
128 S. Ct. 2678 (2008)

“The element of intention would nommally be satisfied by the
intent inferred on the part of the domestic abuser in the classic
abusive relationship, which is meant to isclate tha victim from
oulside help, including the aid of law enforcement and judicial
process. If the evidence for admissibilty shows a conlinuing
relationship of this sort, i would make no sense 1o suggest
that the oppressing defendant miraculously abandonad the
dynamics of abuse the instant before he killed his victim, say
in afit of angar” -Souter's concumence
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Giles v. Califomia
128 S. Ct. 2678 (2008)

Forfeiture by wrongdoing is one of two exceptions to the
Confrontation Clause that existed during the founding of
aur country

However — Giles limits forfeiture by wrongdeing to only
those c¢ases where the defendant's conduct was
dasigned to keep the witness away from trial AND the
wilness does not appear for trial.

1/712015

Gatlin v. united states
(dc 2007)

Court rejected defendant’s argument for heighten
standard of proof, post-Crawford, declaring that a
preponderance standard was appropriate.

PEOPLE V. SANTIAGO
(NY SUP CT 2003)

Prosecutor sought admission of battered woman's out-of-
court and grand jury testimony alleging ten years of
savere violence by her common law husband. The court
found defendant’s blatant witness intimidation caused
her recantation, the victim's prior statements would be
allowed at trial under the FBW doctrine
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PEOPLE V. SANTIAGO
(NY SUP CT 2003)

: Defendant calls V and tells her how much he loves her,
how much he wants to see her egain, and how bad it is
inail ...

+ HOLDING: The hallmark of DV cases is hope fora
brighter future with the abuser held by the victim, who
is waakened by past abuse and seduced by
unirustworthy gestures of love

People v. byrd
51 Ad 3d 267

- Defendant calls V and tells her haw much he loves her,
said he was sorry and wanted to stay together as a
family.

+ HOLDING: Standard met.

- Defendant calls V 59 times from jail — content not clear
but no threats made. Long DV history.
- HOLDING: People proved defendant wrongfully made
use of his relationship with the victim to pressure her
not to testify.

1/7/2015
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STATE V. VALENCIA
186 ARIZ. 493, 498 (APP. 1996)

“Waiver by Misconduct” — Arizona's commeon law rule

“If a defendant silences a witness by violence or murder,
the defendant cannot assert his Confrontation Rights in
order to prevent the admission of prior testimony from
that witness,”

STATE V. VALENCIA
186 ARIZ. 493, 498 (APP. 1996)

Standard of proof for forfeiture hearings: Preponderance
of the Evidence.

“Prior to admitting testimony pursuant te this principle,
the triat court must hold a hearing at which the
government has the burden of proving by a
preponderance of the avidence that the defendant was
responsibla for the witness's absence.”

STATE V. PRASERTPHONG
210 ARIZ. 496, 502 (2005)

With a judicial finding of wrongdoing, Defendant waives
both his Confrontation Rights and any hearsay objection.
“Under this doctring, if the defendant is responsible for
silencing a witness, the defendant is deemed to have
waived both his Confrantation Clause and his hearsay
objections to the edmission of that witness's statements
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STATE V. KING
212 ARIZ. 372, 389 (APP 2006)

We note that courts recognize a forfeiture by wrongdoing
analysis by which a trial court may find defendant has
forfeited his right to Confrontation if the State establishes
that the defendant procured or induced the unavailability
of the witness

= i T S R R

STATE V. FRANKLIN
232 ARIZ. 556 (Div. 1 2013)

Wrong doing does not have to be threats.
Can be jail calls encouraging victim not to show up.

-7 e e =

804(b)(6)

New Rule Effective January 2010- Rule B04(b)(6}:
Witness Unavailable, Hearsay exception:

A statement offered against a party that has
engaged or acquiesced in wrongdoing that was intended
to, and did, procure the unavailability of the declarant as
a witness.
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804({b)(6} broken down
- Statement offered against a party
+ Where that party has engaged or acquiesced in
wrongdoing
- The wrongdoing was intended to and did procure the
unavailzbility of the declarant as a witness

1/7/2015

How to put ona forfelture by

wrongdoing hearing
Police should collect avidence relevant to FBW during
Initial pol«:e visit.

prior abuse and threats will be “highly relevant”
when victim fails to appear in the current casa

Naote these factors in the police report,

Other potential factors previously mentioned
should be documented as well,
Remember around 80% or greater will not
cooperate

Listen to jail calls.

Look for other non-police witnesses (evidence based
prosecution)

How to put ona forfelture by

wrongdoing hearing

4. Police should disclose evidence of wrongdoing as it is
discovered. A close relationship with victim or her
family is helpful.

5 Prosecutor should disclose evidence of wrongdoing
as it becomes available.
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wrongdoing hearing

File a motion for Forfeiture by Wrong-doing,
State standard of proof (preponderance).
State hearsay admissible (Rule 104)
State wrongdoing
Put alternative thearies of admissibility.

Victim shows — 404(b) for defendant
(Clear and convincing}

b

How to put on a forfeiture by
wrongdoing hearing
Witnesses for FBW hearing
+ DV expert {Police Detective)
Beat / patrol officer, .....7
Family?
Friends?
Neighbor?
Remember — hearsay is admissible .. ...

o P — o 1

How to put on a forfeiture by
wrongdoing hearing

+ You must use a Domestic Violence Expert (DV
Detective) to explain how on DV victims are easily
influenced by the perpetrator.

+ Use specific examples / potentials from your case.
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Standard of proof in forfeiture by
wrongdoing hearings
- PREPONDERANCE OF THE EVIDENCE

+ Davis — generally held to the preponderance of the
evidence standard

- Giles — count cited commentators general opinions of
the application of the federal rule, which is a
preponderance of the evidence standard of proof.

+ AZ Rules of Evidence follow federal rules.

17712015

PREPONDERANCE OF THE EVIDENCE
standard for fow heanngs

- Preponderance of the evidence is a relatively low
standard of proof.

« It is higher than Probable Cause, but lower than Clear
and Convincing and Beyond Reasoneble Doubt.

« It is the lowest level of proof used in mainly in civil trials
= “More Probably True”.

- *On any claim, the party who has the burden of proof
must persuade you, by the evidencas, that the claim is
more probably true than not true. This means that the
evidence that favors that party outweighs the opposing
evidence.”

Standard of proof in forfeiture by
wrongdoing hearings

- PROBABLE CAUSE

- REASONABLE CAUSE

- PREPONDERANCE OF THE EVIDENCE

- PROOF EVIDENT PRESUMPTION GREAT

- CLEAR AND CONVINCING

- BEYOND REASONABLE DOUBT
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How to prepare for a fow hearing

- Hearsay is admissible at FBW Hearing

+ AZ Rule of Evidence 104{a): Question s of
admissibility generally, Preliminary gquestions
concerning the qualification of a persontoe a
wilness, the existence of a privilege, or the
ADMISSIBILITY OF EVIDENCE shall be determined
by the court, subject to the provisions of subdivision
{b). In making its determination it is NOT BOUND BY
THE RULES OF EVIDENCE except those with
respect to privilege.

1/7/2015
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WRONGDOING HEARING ALL IS NOT
LOST

Al the {ime of the hearing, prosecutors should as the
court to make an additional finding that defendant's other
acts be edmitted in the case in chief under 404{b).

This will require the court to find that the other acis have
been proven as to the Clear and Convincing standard of
proof

WRONGDOING HEARING ALL IS NOT

Evidence developed can be used to show motive,
absence of mistake, knowledge, consciousness of guit
or identity.

When victim appears and is recanting, FBW evidence
developed should bs used to impeach the recanting
witness.

29



PURSUING FORFEITURE OF

- Mare offenders held accountable,

- Vietims empowered,

+ More plea agreements (after or nght before FBW)
instead of dismissals.

- Juries get to hear the whole story.
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Technique #7— Do Everything you
can to get your victim to court!

PROSECUTE IT LIXE A MURDER SO IT DOESN'T
BECOME ONE!

LOCATE VICTIMS

+ Get good contact information from the
victim early in the process before the victim
stops cooperating.

= Get good contact information for friends and
family members who are favorable to the victim
standing up to the batterer.
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LOCATE VICTIMS

* Locate victims:
* Your case agent
* Through victim’s family
* Facebook
* Prior orders of protection
= Employment
* Kids’ school
« Jail ealls / Defendant

11712015

LOCATE VICTIMS

= Make sure victim isn’t absent:
» Have victim ordered to appear at each court date
+ Get victim personally served,
* Victim advocate

* Let supportive friends and family know the court
dates.

+ Get victim ride to and from court with escort if
necessary.

+ lall calls / Defendant

ABSENT VICTIMS

* Show the Court the efforts you made to
produce the victim.
* Demonstrate sithpoena service or attempts.
* Produce copies of reminder letters, emails, etc
* Show offers to provide transportation,

* Be prepared to admit non-testimonial evidence,

* Demonstrate to the court that the defendant’s
behavior is responsible for the victim’s absence.
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ABSENT VICTIMS

* When you can show the court the efforts you
have made to get the victim to court:
—The court may be less hesitant to admit out-of-
court statements since you have put so much
effort into locating victim.
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Be proud to be a DV prosecutor!

THANK YOU.

Jon Eliason

Division Chief

Special Victims Division
602-506-2751
eliasonj@mcao.maricopa.gov
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